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Pursuant to Utah Code Ann. § 63-46b-12, Agency Review, and/or 8 63-46b-12, Agency

review Reconsderation, the Committee of Consumer Services (Committee) petitions the Public Service

Commission of Utah (Commission) to review and reconsider its May 13, 2002, Order issued in these
proceedings granting the Application of Petitioners Uintah Basin Telecommunications Association, Inc.
(UBTA) and UBET Telecom, Inc. (UBET) (collectively the Petitioners) for Extended Area Service
(EAS).
INTRODUCTION
1. On May 28, 2002, the Petitionersfiled a request for agency action with the Commission for
approva of EAS, which would provide locd cdling within dl of Uintah and Duchesne Counties and the

Strawberry Valley portion of Wasatch County (Uintah Basin).



2. On May 13, 2003, the Commission issued its Order in these proceedings, approving the
EAS upon the condition that it becomes avallable, and the rates effective, a the time of any rate changes
that arise from the conclusion to the Petitioners current rate reviews. The Commisson's Order
concluded that a further survey recommended by the Divison of Public Utilities (“Divison”) was not
needed.

3. The Committee petitions the Commission to review and reconsider its Order in light of the
additiond data, information, analyss and recommendations provided by the Committee in this Petition.

BACKGROUND

4. UBTA isateephone cooperative operating exchanges in LaPoint and Randlet, Uintah
County, and in Altamont, Fruitland, Fattop, Neola, and Tabiona, Duchesne Country. UBET isnot a
telephone cooperative, but rather awholly-owned subsidiary of UBTA that operates exchangesin
Duchesne and Roosevdt, Duchesne County, and in Vernd, Uintah County. It isnot disputed that
UBET rates and operations are subject to Commission regulation and oversight responsbilities. The
Committee will represent later in this Petition that UBTA’s proposed rates for EAS should be subject to
amilar regulation and oversght.

5. Only after severd revisonsto the Petitioners cost study and severd technica meetings
between the Petitioners, the DPU, and Committee representatives, did the DPU have what it felt was
aufficient data and information to be able to complete itsinvestigation and andyss of the Application
and make substantive recommendations regarding the Application. The DPU filed itsinvestigative

Memorandum and recommendations with the Commisson on April 11, 2003. The Petitionersfiled a



Response on April 23, 2003, which adopted some of the DPU's recommended changes B most
notably, different rates for each of the UBET exchanges— but opposed the DPU’'s recommendation of a
further survey.

6. The Committee was in the process of completing its investigative memorandum and
recommendations to the Commisson at the time the Commisson's Order was issued.

DISCUSSION

7. The Committee's primary objectivein filing this Petition is to fulfill its satutory duty to
represent the interests of “residential customers and those engaged in small commercia enterprises’.”

8. It isthe Committeg's view that the Order fals to fulfill the regulatory responghbility the
Commission hasto resdentia and small business customers within the Uintah Basin to ensure that (1)
the EASratesit is proposed they should pay are just and reasonable; (2) they are fully informed about
those rates; and (3) they have an appropriate opportunity to choose whether they wish to accept EAS
at those rates.

9. The Committee completely supports the cregtion of an EAS for the Uintah Basin, and does
not seek to unnecessarily complicate or postpone its creation. The Committee's Petition is prompted
ingtead by the fact that the Commission issued its Order before the Committee had sufficient opportunity
to provide its data, andlysis and recommendations, or received any notice of the Commisson’sintent to

issue an order.

! Duties and responsibilities of the Committee — see UCA 54-10-4(1).



10. Inasmuch asthe Commission issued its Order without having scheduled a due date for
comment, the Committee respectfully petitions the Commission to review and reconsider its Order in the
light of the additiona information provided herein.

11. The Committee acknowledges the urgent desire of many to expeditioudy move ahead with
implementation of aUintah Basn EAS. However, the gpeed of aregulatory review is necessarily
governed by the petitioners making available complete, accurate and acceptable data and andysis
supporting their gpplication. 1t was not until March of 2003 that the DPU fdt it had sufficient detato
proceed. Asthis Petition will make clear, there was still not adequate traffic and cost data and andysis
before the Commission at the time it consgdered this Application and issued its Order.

ARGUMENT

12. The additiond information provided by the Committee in this Petition shows thet the
findings and determinations in the Order do nat fulfill the Commisson's respongbilities to regulated
telephone customers in the Uintah Basin. Some of the Committee's data and analysis are included as
Attachments to, and by this reference incorporated into, this Petition. Other data and analysis, and the
Committee' s recommendations, are set forth in the Petition itself.

Oveadl Bendfit of the Committeg's Further Data, Andlyss and Recommendations

13. The overal effect of the Committee's data, analyss and recommendationsisalikely
lowering of the monthly charges each and every UBTA and UBET customer will need to pay for EAS

(even lower than the monthly charges UBTA customers currently pay). The broadening and



srengthening of support for EAS likely to result from such lower charges should more than offset any
frustration caused by the further short delay necessary to properly implement EAS.

EAS Costs and Revenue Requirement.

14. Although no party has previoudy stated it in the record of this case, dl the cost calculations
and rate proposds thus far presented to the Commission assume that EAS will result in 8 timesthe
traffic carried on the present toll routes. This so-cdled stimulation factor is supposedly based upon
prior custom and practice in Utat?, but no party has offered any data or anaysis to support it. The
Committee tried — and falled — to find any empirica evidence for it, and so respectfully suggests that the
Commission should regard it as no more than an arbitrary guess. The Committee researched
precedents in states across Qwest’ s service territory and found nothing to reliably support a stimulation

factor greater than 3 in the case of rural telephone exchanges®

% To just what extent a stimulation factor of 8 has actually been custom and practicein Utah is
guestionable. In a 1998 memorandum to the Commission regarding a proposed Lehi to Sat Lake
Metro EAS, for example, the Division proposed a stimulation factor of 7.5.

%In 21994 case, the Minnesota Public Utilities Commission reported that it had:

recently adopted a stimulation factor of 3 in ten outstate EAS petitions [and that] in the
absence of [empirica] evidence, [it had] made a downward adjustment to 3 from the
origind outstate stimulation factor of 5.

It went on to:

“adopt a stimulation factor of 3 for this EAS proceeding.” Ina 1989 caseinvolving
non-metropolitan Denver areas, the Public Utilities Commission of Colorado referenced
testimony recommending a stimulation factor of 5. The witness had based his
recommendation on eeven simulation factors— covering alarge range of vaues,
averaging 8.87 — tha had been estimated in EAS casesin US West states. The
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15. Itisimportant that EAS costs are not underestimated, or the required revenue under-
collected. Inthecase of UBTA, that might lead to increased State Universal Service Fund feesfor dl
telephone customersin Utah. However, it is equdly important to the affected resdentid and small
commercid customers that the costs are not overestimated or the revenue requirement over-collected.
That might well result in an unnecessary, unfair and unwarranted windfall profit to UBET, and thusto
UBTA.* Review of dl the information available thus far indicates that a stimulation factor of 8 would
impose consderably higher EAS rates on Uintah Basin customers than are necessary to cover the costs.

They would lead to over-collection and do not appear to be judtified.

16. The Committee petitions the Commisson to revise its Order to require the Petitioners to
base their cost calculations on astimulation factor of 3.

17. The Committee has not recommended alower simulation factor primarily becauseit is
concerned to avoid any under-collection. It expectsthat usng afactor of 3 will ill lead to some over-
collection, athough not nearly so much as would be the case with afactor of 8. So that customers are

relieved as speedily as possible of the unreasonable burden of paying excessve rates, post-

Commission noted that only two actud stimulation factors [were] included in the table.
They were 0.8 and 2.35", and both were significantly lower than the witness
recommended. It aso noted the receipt of actua stimulation data of 1.29 for the recent
EASin Otero County.

*In their April 23 Response, the Petitioners admitted that “UBET is awholly-owned subsidiary of
UBTA. Ultimatdly the profits generated by the operations of UBET wind upin UBTA.” UBTA isa
cooperative whose customers are a0 its beneficia owners. The use, retention or distribution as
dividends of UBET profitsistherefore at the discretion of UBTA’s management, Board and customer's.
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implementation traffic and costs should be reviewed as soon after implementation as can reasonably be
managed.

18. The Committee proposes a prompt three-month study by the Petitionersto verify actud
post-implementation traffic and cogts. After such a study, there should be an equaly prompt true-up of
EASrates. The Committee respectfully petitions the Commission to revise its Order accordingly.

19. The Petitioners have expressed a concern that traffic might continue to increase for upto a
year after the implementation of EAS. The Committee would not oppose a further traffic and cost
study, and true-up of rates, after some reasonable extended period of implementation, should the
Petitioners request it.

Codt of Service, Rate Spread and Rate Design

20. Because the projected costs for implementing EAS in the Uintah Basin have never been
anything more than arbitrary estimates, the proposed monthly rates have never been anything more than
arbitrary and unsupported ether. In fact, the arbitrariness of the proposed ratesis three-fold. Not only
are they based on arbitrarily estimated costs, but the required revenues have been arbitrarily assgned to
the various UBTA and UBET loca exchanges, and their assgnment between the residentid and
business classes arbitrarily abandoned.

Rate Spread Among Loca Exchanges

21. Intheir May 28, 2002, Application, the Petitioners proposed that the charges currently

paid by the customers of the Cooperative for toll-free calls between the UBTA exchanges — $4.95 per



month for resdentia and $6.95 for business lines— should apply to UBET customers as well, and that
dl the customers of both companies should have toll-free access to one another®.

22. Onitsface, thislooked like agood ded for the customers of UBTA, who would each be
able to make toll-free cdls to five times as many lines as they presently can. It looked like an excellent
ded for UBET’ s Duchesne customers, who would be able to call twenty-one times the lines for the
same rates UBTA customers have been paying. The prospect was alittle less rosy for Roosevelt
customers, who would gain access to just alittle more than four times as many lines, wile seeing $4.95
or $6.95 rate increases. And, by comparison, it looked rather unattractive for Verna customers, who
would be ale to cdl only 80% more linestall-free for the same rate hike.

23.  Somecustomersin Vernd and Roosevdt told the Commission, Divison and Committee
they thought the proposed rates were too high for the number of cdls they would make to numbersin
UBTA and other UBET exchanges. In their April 23 Response, the Petitioners record their belief that
while “those voicing opposition represent asmall, distinct minority of the resdentia subscribersin the
Vernd exchange, their small voice resulted in a Sizeable, disproportionate impact on the process of

cregting the EAS’, and that “(a)s aresult of the above-described opposition, the DPU raised numerous

°Attachment 1 to this Petition summarizes the time line of development of traffic and cost deta, and rate
proposas. It isthe Committee' s view that there was insufficient traffic and cost data for a proper
review and anayss of the Petitioners Application before the Commission at the timeit consdered ad
issued its Order, and that all the necessary information has gill not been made available.



questions and objections to the rates proposed by the Companies’. The Committee respectfully
dissents, and asserts that customer opposition has had no impact whatsoever on the progress of this
case, on the requests of the Divison for traffic and cost data, or the insstence of the Committee that
rates be cost based, fair and reasonable.

24. The Petitioners presented no traffic or cost data to support their proposed rates. On Page
6 of their Response, they referred to: “ opposition by the DPU and the Committee ¥4 to the Companies
proposed uniform EAS rate structure for dl of the subject exchanges’. How could the Division or
Committee do other than make clear to the Company that it needed to do more than make an arbitrary
guess at the appropriate rates? Thiswas not “oppogtion,” it was the competent, professona exercise
of the satutory roles of the two agencies to: “ protect the long-range interest of consumersin obtaining
continued quality and adequate levels of service a the lowest cost”®, “assess the impact of utility rate
changes %2 on ¥4 consumers’, and to “advocate %2 positions most advantageous to amgority of
(them).”’

25. Although the Petitioners made a study available to the Divison (but not the Committee) in
November, 2002, it was March 21, 2003, before the Divison (sill not the Committee) received a

revised study that satisfied it enough to prepare the first andyss it would share with the Committee. At

® Objectives of the Division — see UCA 54-4a-6(4)(c).

" Duties and reponsibilities of the Committee — see UCA 54-10-4(1) and (3).



this point the Division concluded that cost based rates would average $14.87 for UBTA and $1.80 for
UBET lines. On March 26, the Petitioners adopted revised rates — with no differential between
residentia and business lines— of $4.95 for UBTA, Duchesne and Roosevelt, and $2.84 for Vernd. It
was March 31 before the Committee received, and its staff and expert consultant were able to begin to
review, copies of the Petitioners' traffic and cost data alongsde the Divison's March 21 andlysis.

26. After the Committee s consultant, William Dunkd, drew attention to significant
inconggtenciesin the study, the Petitioners further revised it on April 4, 2003. At this point it appeared
that cost based rates would range from $12.51 for UBTA to 30 centsfor Vernd lines. Mr. Dunke
found further problems, and the study was revised again on April 7, reducing cost-based ratesto a
range from $9.24 for UBTA to just 24 centsin Vernd. The Division records thet, on that same day, the
Petitioners adopted the further revised rates first proposed to the Commission in the Divison's April 11
Memorandum: $5.75 per month for UBTA; $3.25 for Duchesne; $2.25 for Roosevelt; and 80 cents for
Vernd.

27. Neither the Divison's Memorandum nor the Petitioners Response provided any rationde
to explain why the rates it recommended were just and reasonable, or why the Commission should
adopt them in preference to cost based ones. And neither the Division nor the Petitioners have
provided any rationale for abandoning the differential between residentiad and business rates.

28. To this point, everybody’s cal culations incorporated a stimulation factor of 8, but the
Committee was beginning to conduct the research summarized in Paragraph 14, and Footnotes 4 and 5,

above, and, by April 29, had calculated what cost based rates would look like with afactor of 3. It
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gppeared that monthly charges of $3.47 for UBTA lines, 77 cents for Duchesne, 44 cents for
Roosevdt, and aslittle as 9 centsin Vernd would alow the petitioners full recovery.

29. Intheir April 23 Response, the Petitioners indicated that, while they had adopted the
Divison'srate revisons, it was not because they agreed with the Divison’'s position. Indeed, on Page 5
they emphasized their “belief that the uniform rates (they) origindly proposed ¥4 are more consistent
with the public policies favoring universa services a affordable rates. The Committee respectfully
dissents from that view. Ratesfor basc telephone service are set uniformly in order that aremote Utah
farmer does not have to sell the farm to acquire telephone sarvice. Thereis no such public imperativein
this case; and the Commission's own current and past EAS rules, aswell as Utah Statutory law,

mandate “ cost-based, and otherwise just and reasonable, rates’. On Page 6 of their Response, the

®Both the earlier Commission Rule 746-347-5A that expired on April 12, 1998, and the current Rule
746-347-4A, which became effective March 10, 2003, contain the phrase [t]he study shdl determine a
precise cost-based EAS rate. The earlier rule dso contained the following sentence under Section 746-
347-1A. Authorization

Section 54-8b-11 and Subsection 54-8b- 3.3, require that the Commission endeavor to
make available universal telecommunications service at just and reasonable cost-based
rates to each customer without preference to persons, corporations, or localities,

Rule Section 746-347-1A. no longer contains the wording just and reasonable cost-based rates. . . .
without preference to persons, corporations, or locaities However, the omission appears to have more
to do with drafting style and organizationa structure than any intent to change the rule=s purpose since
Section 746-347-4 till spesks of cost-based pricing.

Finaly, there are the generd statutory provisions referenced in Rule 746-347, such as Utah Code Ann.
54-8b-11 and 54-8b- 3.3, aswell asthe even more generd provisons of 54-3-3 and 543-8, which
except for well-defined exceptions dl mandate that the rates telephone utility customers pay must be
reasonably and fairly assessed. That would forbid unreasonable subsidies or rate structures based on

11



Petitioners “ acknowledge that it has been the prior practice of the Commission to set EAS rates based
on the specific cogts of providing EAS in the discrete exchanges.”

30. The Universa Postal Union, in its 1874 charter document, the 1874 Berne (Switzerland)
Convention, adopted a generaly recognized principle, snce gpplied to other communications media,
that the traffic flowing, and the cogts of carrying it, between two population clusters tends to be smilar
not necessarily identical in each direction. That iswhy postage for internationd mail is generdly only
charged and collected in the sending country, why the rates in ether direction are usualy comparable,
and why tall bridge fares are often only collected one-way.

31. Assumetwo hypothetica telephone exchanges, one with 1,000 and the other with 10,000
lines, and local tall caling between them at 10 centsaminute. Further assume 1000 calls generating
$1,000 in monthly revenue in each direction; and an average of 10 cdls per line from the smadler to the
larger, and 1 cdl per line from the larger to the smdler exchange each month. Now assume a
simulation factor of 3, and that EAS costs are estimated at $2,200 a month in each direction. The
cost-based rates would be $2.20 per linein the smdler, and 22 centsin the larger, exchange, generating

the required revenue of $2,200 in each direction. The Petitioners preferred approach would have

anything other than afair and reasonable cost of service.

8 The Verna Express, April 17, 2003.

# Utah Code § 54-7 statutory provisions of 54-3-3 and 54-3- 8, which except for well-defined
exceptions dl mandate that the rates telephone utility customers pay must be reasonably and fairly
asessed. That would forbid unreasonable subsidies or rate structures based on anything other than a
fair and reasonable cost of service.
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every linein both exchanges paying 40 cents, generating only $400 in the smdler, but $4,000 in the
larger, exchange. So the customersin the larger exchange would be subsidizing those in the smdler to
the tune of $1,800 each month in perpetuity.

Likey UBTA and UBET Over-Eamning

32. Attachment 2 (Attachment 2 is Confidentid Information) shows that the rates origindly

proposed by the Petitioners would have resulted in UBET customers subsidizing UBTA customers by
$173,000 annually, but they would dso have generated windfal profits for the Petitioners of $647,000
each year, almog one-third more than the costs of the entire EAS proposd, assuming astimulation
factor of 8. Therates proposed in the Divison's April 11 Memorandum eiminate the windfal profits,
but till result in an annud subsidy of $141,000 from UBET to UBTA cugtomers. The Divison offers
no rationale for these subsdies, dthough the Petitioners continue to argue that it serves the interest of
unifying the Baain.

33. Usng the stimulation factor of 3 requested by the Commiittee, the Petitioners originaly
proposed rates would not result in a subsidy from UBET to UBTA customers, but would ddliver annua
windfal profits of $952,000, 98% of which would come fromthe 82% of customers served by UBET.
Theratesin the Divison's April 11 Memorandum would again avoid a subsidy, but result in windfal
profits of $304,000 each year, 30% contributed by the 18% of customers served by UBTA.

34. On Page 7 of their Memorandum, the Petitioners claimed that: “(c)ontrary to the gpparent
belief of the DPU, the Companies do not necessarily benefit from the crestion of the EAS.” Whether or

not it was thelr intent, plainly the only possible consequences of the Petitioners origind rate proposal
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would beto have UBET’ s customers massively subsidize EAS for UBTA’s members, and
simultaneoudy provide the Petitioners with alarge increase in profits. The rates proposed in the
Divison's April 11 Memorandum maintain asubsdy of UBTA’s members EASratesby UBET's
customers equivaent to dmost 30% of the tota cost of EAS for both sets of customers. And, given its
research into simulation factors, the Committee believes that implementation of the rates proposed
ather originaly or on April 11 will result in massve windfdl profits to the Petitioners.

Rate Design for Busness and Residential Classes

35. It seems self-evident that abusnesslineislikely to recaeive more cdls from other business
and resdentid lines, while aresidentid lineislikely to recaive fewer calsfrom other resdentia and
busnesslines. Agan referring to the principle stated in Paragraph 30, above, the average businessline
islikely to make more inter-exchange cdls than aresdentid line, so it will cause a greater share of EAS
codts than the residentid line, and dso derive agreater benefit from EAS than the typicd residentid line.

The Petitioners General Manager and CEO has been reported as saying that Uintah Basin residents
arejud aslikely to shop out of the areawhile they have to pay for individud locd tall cals, but would
be more likely to buy from local businesses when EAS becomes available” So higher rates for business
lines are likely to be balanced by economic benefits for Uintah Basin businesses.

36. Unfortunately, the Petitioners have included no customer-class specific datain their traffic
and cost study, so the Committee has been unable to caculate separate resdentia and businessrates.

However, Attachment 3 shows that Qwest’ s business customers uniformly pay a higher monthly charge
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generdly one-third higher than itsresdentid cusomersin exchanges with EASin Utah.

Commission Authority to Set Just and Reasonable Rates

37. The Commisson notesin its Order that it has limited ratemaking authority with regard to
UBTA customers because UBTA is atelephone cooperative. Utah statutory law still makes clear,
however, that the Commission must nevertheless determine that a telephone cooperative' s proposed
rate increase is “just and reasonable.”*°

38. Tothe extent thereis a philosophica bass for regulating a cooperative differently than an
investor owned utility, it is because the customers of the former are also its owners and dect the
members of itsboard. They are therefore able to exercise some control over the actions of that board.
UBTA’s Board has seven members, each elected by the customers, regardless of number, of one
exchange. Altamont’s 800 customers elect one member, as do Randlett’s 200.

39. It seems evident to the Committee that the existing UBTA EAS rates contain implicit
subsdies from the customers of the larger exchanges, such as Altamont, to those of the smaller ones,
such as Randlett, and that they generate revenues considerably in excess of cost. Since the Petitioners
have aso been under the impression that the Commisson has limited ratemaking authority over
telephone cooperatives, they have declined to produce any traffic or cost data relating to individua

routes between UBTA exchanges. Based on what has happened in the instant case, it seems unlikely

that any traffic or cost sudy was undertaken prior to the implementation of the existing UBTA EAS.

® The Verna Express, April 17, 2003.
Utah Code § 54-7-12(7)(a)(1).
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The Committee concludes that no-one, not the cooperative' s management, not its Board, and certainly
not its members, knew whether some of its customers were subsidizing others, either in EASrates, or in
dividends by way of revenuesin excess of costs. The Committee is convinced that the customers of this
cooperative equally need the protection of the Commission, too.

40. Inther April 23 Response, the Petitioners noted that “the respective Boards of Directors
of the Companies gpproved those specific rates.” The Petitioners have provided no evidence that the
UBTA and UBET have separate, differently congtituted, boards or managements, or that the impacts of
its EAS proposa on the separate UBET and UBTA customer groups were properly and separately
consdered. The Petitioners have chosen — UBET customers have not eected — one representative
each from Duchesne, Roosevelt and Vernd to join the Board in anon-voting capacity. Were these
exchanges to join the cooperative, the customersin them would subsequently eect three members of the
Board, one each to represent Duchesne's, Roosevelt’s, and Vernd’ s customers. The Petitioners
dated objectives, to unify the Uintah Basin and to pave the way to invite UBET’ s customersinto
membership in the cooperative, strengthen the Committee' s view that UBTA and UBET are not
independent entities. For al practical purposes they are one and the same, under common management
and control. The Committee respectfully recommends that the Commission attech little, if any, weight to
the approva of the Petitioners Boards. The Boards are not truly representative, in aone person - one

vote sense, elther of UBTA’s member customers, or UBET's customers. The rates in question were not

" Duchesne has more customers than the largest UBTA exchange, and amost as many as the three
amallest (Randlett, Tabionaand Lapoint) combined . Roosevelt has more than al seven UBTA
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cost based, and it is the respongbility of the Commission, not the utilities, to ensure that the ratesiit
approves are just and reasonable.

41. UBET isaninvestor owned utility, not a telephone cooperative, and thereis no dispute
that the rates UBET customers pay for EAS or other telephone service are subject to the
Commission=s jurisdiction. The information aready provided in these proceedings — as well asthe
further data, information, andyss and recommendations of the Committee — indicate that the rates which
the Divison and the Petitioners have most recently proposed that Uintah Basin customers should pay
are dill far from cost-based, or otherwise fair and reasonable.  They congtitute an unwarranted
subgdization of UBTA customer rates, or will result in Sgnificant windfdl profits to the Petitioners at the
expense of both UBTA’sand UBET’ s customers.

42. The Committee specificaly petitions the Commission to reconsider and revise its Order to
ensure that the EAS rates for al Uintah Basin customers are cost-based, and otherwise fair and
reasonable.

43. The Committee further petitions the Commission to ensure that rates are cost-based, fair
and reasonable; to require that the Petitioners provide to the Commission, the Divison and the
Committee at least three consecutive months of actua pre-EAS-implementation traffic and cost data
between every pair of the affected loca exchanges, UBTA’saswell as UBET’s; and to show the
difference in usage between business and resdentid customers. It isthe Committee' s understanding

thet dl of thisdatais avallable, stored dectronicdly, and that mining and presenting it in the form of a

exchanges combined, and Verna more than three times as many.
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further study would be neither prohibitively onerous nor costly, especialy when compared with the
magnitude of the subsidies and excess profits that might otherwise result.

44, The Committee was concerned to read that the Petitioners Generd Manager and CEO
had said: “(t)hisis our find offer. If these rates (agpparently referring to those recommended by the
Divison on 11 April and agpproved by the Commission inits 13 May Order) are not gpproved, we
won't provide the service.”*2

45. The Petitioners have represented to the Commission that they found a high level of support
for the idea of Basn-wide EAS in their 2000 survey and 2002 public meetings. The Commission has
received |etters of support from members of the Utah Legidature representing Uintah Basin didtricts,
from county commissions, city mayors, and chambers of commerce. Such support has regularly been
accepted by the Commission as sufficiently indicative of customer demand for EAS, and of the
exigence of alegitimate community of interest, for it to require atelephone company — over its
objections — to proceed with atraffic and cost study, and survey.

46. The Committee repectfully petitions the Commission to revise its Order to make clear to
the Petitioners that they will not be permitted to withdraw now, but will be required to provide the data,

complete the sudies, and implement Basin-wide EAS at the rates the Commission findly orders.

Public Interest Survey

47. The Commission has generally taken the view that EAS differs from most other rate-

making proceedings. Thereis more than asingle way for a telephone company to recover its costs for
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providing inter-exchange caling. It has dso taken the view that, Snce the company can be made whole
elither way, customers should be offered the choice between loca toll and EAS charges. Customers
can usualy make severd minutes worth (anything from 3 to 40) of locd toll calls for the price of one
month’s EAS. Depending upon the individua customer’s circumstances and priorities at any instant,
they can choose whether to incur aloca toll charge by placing acall, and how large the charge will be
by the length of time they remain connected. But, once EAS has been approved by the Commission
and implemented, customers no longer have any choice. All of them, forever more, must pay the flat
rate for the service, regardiess of their individua preferences, however those may change over time. So
the Committee suggests thet it is gppropriate that they should be fully informed about the options
avallable to them and their possble consequences, that the process by which they exercise their choice
should be most carefully arranged to avoid any subsequent recriminations, and that, to minimize the
possihility that the minority may be victimized, a very large super-mgority should be required to
approve EAS.

48. The Committee does not contest the Petitioner’ s assertions that there is considerable
support for Basin-wide EAS. However, the critical question to be addressed is whether it has yet been
demondtrated that a sufficient number of affected customers, having been fully informed, have properly

chosen to impose EAS rates upon themselves and their neighbors, present and future.

2 The Vernal Express, April 17, 2003.
'3 From residentid ratesin Attachment 3, assuming alocd toll rate of 10 cents a minute.
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49. The Petitioners, in their April 23 Response, objected to “ disclosure and emphasis of cogts
and cross subsidies’ as setting a* dangerous precedent.” The Commission has previoudy heard the
Committee' s view that the regulation of the rates and services of monopoly public utilities by the
Divison of Public Utilities and the Public Service Commission isthe public' s business, and should be
conducted in public. The Petitioners argument about disclosure of averaging rates for basic telephone
aoply when customers themsdlves are being invited to make a choice tollsand EAS service Smply
doesn't. The Committee agrees that “(the) issue isT't whether thereis cross subsidy involved;” but the
issue cannot be “whether the subscribers within a discrete exchange are willing to pay the proposed
amount for EAS serviceg’ when neither the Petitioners nor the customers have any ideawhat afair price
is. Theissue iswhether rates are just and reasonable. There is no free market here to set prices—that is
what the Commissionisfor, and it is supposed to do so on the basis of costs. Asthe Petitioners admit:
“it has been the prior practice of the Commission to set EAS rates based on the specific costs of
providing EAS in the discrete exchanges”  Although the Petitioners claim to be more concerned “ about
providing the EAS services at affordable rates to al of their respective customers and ¥4 unifying the ¥4
Basin than (generating) profits’, ther origind rate proposal belies the assertion.

50. The public interest survey conducted by the Petitioners and referenced in their Application
is now over thirty monthsold. At that time, not only had the petitioners gathered no traffic or cost data,
they had not yet decided what rates they wanted to charge for EAS, so the price range (“up to $5.00”)
they asked customers to consider was based upon nothing more than an arbitrary guess. When they

held their public meetings on May 14 and 15, 2002, they had presumably decided upon the $4.95
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residentid and $6.95 business rates they subsequently (in their May 28 Request) asked the Commission
to gpprove. But, the Petitioners ill had no accurate information regarding projected codts, revenue
requirement, rate pread or rate design. Those proposed rates were therefore based upon nothing
more than an arbitrary guess aswell. Moreover, the rates gpproved in the Commisson’s May 13
Order are yet again different than those the Petitioners origindly proposed, and customers were never
consulted about them.

51. The customers who participated in the survey and public meetings didn’t have the
information they needed to make the decision that faced them, a decision which could potentidly cost
them more than $1 million ayear, or $50 dollars aline per year, in perpetuity. The Committee strongly
concurs with the Divison's April 11 Memorandum that the origind survey was deficient in severd
respects and cannot be considered substantia evidence that the affected customers had made an
informed decision to accept the Petitioners EAS proposal and rates.

52. The Committee believes anew survey is necessary in order to ensure that the Petitioners
customers UBTA aswell as UBET have an appropriate opportunity to choose for themsalves whether
they prefer to accept or regject the EAS proposa. It dso believesthat it isimportant that al customers
are clearly and completely informed about the nature of the proposa prior to the survey being
conducted.

53. Inther April 23 Response, the Petitioners note that “there were no EAS rulesin effect”
when they conducted their survey in November, 2000, so “the gtrict requirements of the current EAS

rules should not gpply.” One purpose of rulesisto codify or flesh out important principles or laws, and
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the principles or laws don’'t go away just because arule has lgpsed or has not yet come into effect. The
Commission has the duty to ensure that rates are just and reasonable whether a particular rule has
lapsed or not.

54. The Petitioners “ assert that to require them to expend another $20,000 in order to conduct
an additiond survey is an unwarranted and unnecessary expense to be borne by the subscribers of the
Company.” The Committee sees this $20,000 expense in contrast with the nearly $200,000 subsidy
the Petitioners origindly proposed UBET customers should give UBTA customers, dong with anearly
$650,000 windfall profit for the companies, and presumably the UBTA customers who are their
beneficid owners.

55. The Committee respectfully petitions the Commisson to order the Petitioners to prepare a
bill insert that fully and plainly describes the Uintah Basin EAS proposd, including the sequence of
eventsto the point at which it is distributed, the traffic and cost data and the derivation of the revenue
requirement, the rate spread and rate design, and the survey, implementation, post-implementation sudy
and rate true up processes. To the extent that any possibility of subsdies or windfdl profitsremainsin
the proposd, the insert should fully disclose those facts and the relevant details between local.  Further,
the Committee requests that the Commission order the Petitioners to secure the agreement of the
Divisonand Committee to the draft insert, and obtain the Commission’s gpprovd for it beforeit is

distributed.
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56. The Committee petitions the Commission to order that the inserts be distributed to al
Uintah Basin UBTA and UBET telephone cugtomersin their mailed monthly statements not less than
one month, but not more than two months, before the survey begins to be conducted.

57. Also, the Committee petitions the Commission to order that the Petitioners prepare and
conduct a survey of addidicdly vdid sample of cusomersin dl of therr Uintah Basn UBTA and
UBET exchanges and at their own expense to determine what proportion of customersin each of those
exchanges wants to pay the cost based ratesfor EAS. And findly, the Committee petitions the
Commisson to require that at least 75% of the satidticaly valid sample of customers surveyed in any
exchange shdl vote in favor of EAS at the cost based rates before the Commission shdl order those
ratesinto effect in that exchange.

58. If rates are truly cost based, the Committee can see no reason why, if at least 75% of the
customersin one exchange want EAS, they should not haveit. At the sametime, it can see no reason
why, if more than 25% of the customers in another exchange rgect EAS, they should be compelled to
haveit. The Committee petitions the Commisson to order accordingly.

59. The Committee understands that full disclosure and a new survey may create some further
res stance than was found to be present in the origind survey if cross-subsidization or windfal profits are
dill going to exist. However, the lower overdl EAS rates resulting from the application of amore

redigtic simulation factor should more than offset any such resstance.
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SUMMARY

The Committee, therefore, petitions the Commission to review and reconsider its May 13,

2002, Order in this Docket as follows:

1.

The Committee petitions the Commission to revise its Order to provide thet the initia
EAS rates be st utilizing a simulation factor of 3.

The Committee further petitions the Commission to revise its Order to provide that the
Petitioners will promptly undertake a continuous three-month post-implementation
traffic and cost sudy of EAS usage between the loca exchanges, including among the
resdentia and business classes between the loca exchanges; and that the results of such
continuous three-month study be provided to the Commission, the Divison and the
Committee by the Petitioners within five months after initid implementation of EAS
service.

The Committee further petitions the Commisson to reviseits Order to provide that
customer rates will be trued up, within 6 months after initid implementation of EAS
sarvice, to the most just and reasonable rates reasonably possible, based upon atrue up
of EAS cost disclosed by the post-implementation EAS traffic and cost sudy to be
undertaken by the Petitioners; and that such true up of EAS cost and further true up of
customer monthly EAS rates will be made by Commission order based upon the

Petitioners , DPU'’s, and the Committeg's recommendations.
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The Committee further petitions the Commission to revise its Order to provide that rates
for EASin the Uintah Basin be clearly cost-based, or that the Petitioners and the
Divison otherwise very cearly and specificdly justify any departures from cost-based
pricing; and

The Committee further petitions the Commission to reviseits Order to provide that,
prior to implementation of the EAS, the Petitioners shal provide to the Commission, the
DPU and the Committee a three-month cost and traffic study showing the differentiation
in usage by residentiad and business customers among the various UBTA and UBET
local exchangesin order to set initid implementation residentiad and business monthly
EAS rates as reasonably as possible.

The Committee further petitions the Commission to reviseits Order to provide that
Petitioners may not withdraw their Application for EAS for the Uintah Basin, but to
provide the data, complete studies, and implement Uintah Basin-wide EAS at the rates
the Commission findly orders.

The Committee findly petitions the Commisson to revise its Order to provide for anew
survey prior to implementation of EAS in order to more accurately and reliably
determine the support among the locd exchangesin the Uintah Basin for EAS. The
Committee further petitions the Commission to revise its Order to require that the new
survey disclose more accurately projected EAS cost data, and a more just and

reasonable, and cost-based, apportionment of the EAS cost among the various loca
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exchanges and among the resdentia and business classes in each loca exchange. The
Committee recommends, as Stated above, that all UBTA and UBET customers receive
in their monthly billing, not less than one month, and not more than two months, before
the survey an insart informing them of the new survey and the informational contents of
the new survey in order to better ensure an informed participating survey group.
The Committee respectfully requests the Commission’ s review and reconsideration as stated
above, and the revisons to the Commission Order as provided above, in order that EASfor al Uintah
Badin telephone customers can be justly and reasonably implemented.

Respectfully submitted this 1% day of June, 2003.

Reed T. Warnick
Counsd for the Committee of Consumer Services
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